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ABSTRACT

The judiciary in India serves as a cornerstone of constitutional democracy, playing a crucial role in interpreting
the Constitution and protecting fundamental rights. This paper explores the multifaceted role of the judiciary in
shaping constitutional discourse through interpretation and judicial activism. It traces the evolution of judicial
activism in India, particularly post-Emergency, highlighting key decisions that expanded the ambit of civil
liberties and public interest. The study examines how doctrines such as the basic structure theory and constitutional
morality have been judicially constructed to preserve democratic values and ensure social justice. While judicial
activism has empowered the marginalized and filled legislative gaps, it also faces criticism for potential overreach
and challenges to the separation of powers. The paper critically analyzes landmark cases, contemporary trends,
and institutional constraints, offering a balanced perspective on the judiciary's dynamic influence in democratic
governance. Ultimately, the research underscores the importance of a vigilant yet restrained judiciary in
maintaining constitutional balance and public trust in the rule of law.

INTRODUCTION principles of democracy, federalism, and secularism.
The Indian judiciary plays a transformative role in Through such interpretations, the judiciary has
shaping the democratic ethos of the nation through functioned as a constitutional sentinel, ensuring that
its interpretative authority over the Constitution. the legislature and executive do not overstep their
Entrusted with the task of upholding constitutional bounds.
supremacy, the judiciary acts as both a protector and In addition to its interpretative role, the judiciary in
interpreter of the fundamental law of the land. The India has embraced the concept of judicial activism,
Indian Constitution, being a dynamic and living especially since the late 1970s. This activism is
document, demands continuous reinterpretation in reflected in the emergence of Public Interest
the light of emerging social, political, and Litigations (PILs), which enabled the courts to hear
technological challenges. This responsibility has matters concerning the collective rights of the
placed the judiciary at the center of constitutional marginalized, even in the absence of direct legal
governance, allowing it to go beyond the mere injury. Cases like Hussainara Khatoon v. State of
mechanical application of laws to embrace a Bihar (1979)%, which highlighted the plight of
purposive and contextual approach to interpretation undertrial prisoners, and Vishaka v. State of
(Raju, 2012)*. Rajasthan (1997)* which led to the establishment of
Historically, the judiciary’s interpretative function guidelines on sexual harassment at the workplace,
has been instrumental in defining key constitutional underscore the judiciary’s proactive approach in bridging
doctrines. One of the most significant judicial legislative and executive gaps.
innovations was the formulation of the basic Judicial activism has, however, been a subject of
structure doctrine in Kesavananda Bharati v. State considerable debate. Proponents argue that in a
of Kerala (1973)?, wherein the Supreme Court held country marked by socio-economic disparities and
that certain fundamental features of the Constitution institutional inertia, judicial intervention becomes
cannot be amended by Parliament. This decision essential to actualize constitutional promises. On the
marked a constitutional moment that emphasized the other hand, critics warn against the dangers of
judiciary’s commitment to preserving the core overreach, where the judiciary may inadvertently
1 C.B. Raju, Judicial Activism in India: A Necessary Evil 3 Hussainara Khatoon v. State of Bihar, AIR 1979 SC
(Deep & Deep Publications 2012). 1360.
2 Kesavananda Bharati v. State of Kerala, AIR 1973 SC 4 Vishaka v. State of Rajasthan, AIR 1997 SC 3011.
1461.
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encroach upon policy-making functions, thus
unsettling the delicate balance of power envisioned
in the Constitution (Sathe, 2002)°. Nevertheless, the
Indian judiciary has consistently justified its
activism by invoking constitutional mandates,
especially under Article 21 (Right to Life and
Personal Liberty), expanding its ambit to include
environmental protection, right to privacy, and the
right to education.

This evolving jurisprudence has established the
judiciary not merely as a dispute resolution forum,
but as a dynamic institution capable of social
engineering and justice delivery. In conclusion, the
dual function of the Indian judiciary interpreting the
Constitution and engaging in judicial activism has
significantly contributed to the progressive
realization of constitutional values. It has
transformed the Constitution from a static legal
document into a robust framework for ensuring
justice, equality, and human dignity in a changing
society.

Background of the Indian Constitution

The Indian Constitution is a culmination of India’s
historical struggles, socio-political aspirations, and
the vision of a newly independent nation determined
to build a sovereign, democratic republic. Its origins
are deeply embedded in both colonial governance
structures and the long-drawn freedom movement,
which emphasized constitutionalism, rights, and
self-rule. The British colonial experience, especially
the Government of India Acts of 1909, 1919, and
1935, laid the administrative foundation and
institutional blueprint that would later be adapted,
reformed, and eventually replaced in independent
India (Noorani, 2010)°.

The process of constitutional development
accelerated in the 20th century as Indian leaders
demanded more participatory governance. The
Nehru Report of 1928 and the Karachi Resolution of
1931, adopted by the Indian National Congress,
were among the first formal documents to articulate
a vision for a democratic India grounded in civil
liberties and economic justice. These efforts
demonstrated that Indians were not just demanding

5 Sathe, S.P. (2002). Judicial Activism in India:
Transgressing Borders and Enforcing Limits. Oxford
University Press.
6 Noorani, A.G. (2010). Constitutional Questions in India:
The President, Parliament and the States. Oxford
University Press
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independence from colonial rule, but S
also envisaging the framework of a just and
inclusive state (Chatterjee, 2008)". The drafting of
the Constitution officially commenced with the
formation of the Constituent Assembly in 1946,
which was composed of representatives from
diverse regions, religions, and communities. Under
the leadership of Dr. B.R. Ambedkar, the chairman
of the Drafting Committee, the Assembly engaged
in exhaustive debates and deliberations, resulting in
a document that reflected both indigenous
aspirations and the wisdom drawn from other
democratic nations.

Comparative insights were borrowed from the
constitutions of the USA, UK, Ireland, Canada, and
Australia, though adapted to India’s unique context
of pluralism and post-colonial transformation
(Austin, 1966)8,

The partition of India in 1947 and the trauma that
accompanied it deeply influenced the Assembly’s
commitment to justice, secularism, and minority
protection. This backdrop made the inclusion of
Fundamental Rights and Directive Principles of
State  Policy particularly  significant.  The
Constitution, adopted on 26th November 1949 and
enforced from 26th January 1950, symbolized not
only legal sovereignty but also the moral resolve of
a people emerging from colonial rule and communal
strife.

The Indian Constitution is the longest written
constitution in the world, not merely in terms of
volume, but also in depth and inclusivity. It lays
down an intricate federal structure, establishes an
independent judiciary, defines fundamental duties
and rights, and provides for socio-economic welfare
through directive principles.

Unlike many Western constitutions, which emerged
after centuries of legal evolution, India’s
Constitution was born through a process of
deliberate and conscious nation-building, reflecting
the collective aspirations of a diverse and newly-
liberated population (Guha, 2007)°. In essence, the
background of the Indian Constitution represents the
convergence of historical experiences, global

7 Chatterjee, P. (2008). The Politics of the Governed:
Reflections on Popular Politics in Most of the World.
Permanent Black

8 Austin, G. (1966). The Indian Constitution: Cornerstone
of a Nation. Oxford University Press

9 Guha, R. (2007). India After Gandhi: The History of the
World's Largest Democracy. HarperCollins India.
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influences, and visionary leadership. It is not just a
legal document, but a political and moral charter
intended to guide the largest democracy in the world
towards justice, liberty, equality, and fraternity.
Importance of judiciary in a constitutional
democracy

In a constitutional democracy, the judiciary holds an
indispensable place as the custodian of the
Constitution and the arbiter of justice. Its primary
function is to interpret and uphold the Constitution,
ensuring that all organs of the state operate within
the limits of their authority.

Unlike in authoritarian regimes where power is
concentrated, a constitutional democracy disperses
power among various branches—legislative,
executive, and judiciary establishing a system of
checks and balances. The judiciary, in this
framework, acts as the ultimate guardian of civil
liberties and constitutional morality, preventing the
misuse of power and protecting individual rights
(Dhavan, 2019)%.

The central importance of the judiciary lies in its
ability to enforce the rule of law, a foundational
principle in any democracy. Through its authority to
review executive and legislative actions, the
judiciary ensures that laws are consistent with the
constitutional framework and do not infringe upon
fundamental rights.

This power, known as judicial review, empowers
courts to strike down unconstitutional laws, thereby
preserving the supremacy of the Constitution over
ordinary legislation (Jacobsohn, 2003). For
instance, in several democratic countries, including
India, South Africa, and the United States, courts
have invalidated laws that violate fundamental
human freedoms, thereby reinforcing democratic
governance. An independent judiciary also plays a

critical role in ensuring accountability and
transparency in  public administration. By
adjudicating cases involving corruption,

administrative excess, and the abuse of power,
courts instill public confidence in the fairness of the
system. A strong judiciary is also essential during
times of political instability or constitutional crises.
In such circumstances, it acts as a stabilizing force

10 Dhavan, R. (2019). The Supreme Court of India: Essays
in Honour of Justice V. R. Krishna lyer. LexisNexis

1 Jacobsohn, G. J. (2003). The Wheel of Law: India's
Secularism in Comparative Constitutional Context.
Princeton University Press
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by upholding democratic norms and EOIER
preventing executive overreach, as seen in landmark
decisions during national emergencies or when
elections are contested (Verma, 2018)2.
Furthermore, in pluralistic societies like India, the
judiciary serves as a neutral institution that mediates
conflicting interests among diverse communities,
thereby preserving social harmony. Through the
adjudication of sensitive issues—such as minority
rights, gender equality, environmental protection,
and freedom of expression—the judiciary ensures
the realization of inclusive democratic ideals. Its role
in expanding the interpretation of fundamental rights
to include socio-economic entitlements has
transformed passive civil liberties into actionable
claims, as reflected in decisions recognizing the
right to health, education, and livelihood (Sarin,
2021)%,

The doctrine of constitutional supremacy, which
underpins a constitutional democracy, would be
ineffective without a vigilant judiciary. Courts not
only interpret laws but also uphold constitutional
values and principles through their reasoned
judgments.

They engage in the task of constitutional balancing,
harmonizing competing rights and interests to
preserve both individual freedom and public order.
In conclusion, the judiciary is the bedrock of a
constitutional democracy. It ensures that democratic
processes are not reduced to mere formalities but are
substantively fair and just. By safeguarding the
Constitution, enforcing legal limits on power, and
defending fundamental rights, the judiciary
transforms democratic ideals into lived realities for
the citizens.

Purpose and scope of the study

The purpose of this study is to explore and critically
analyze the evolving role of the judiciary in
interpreting the Indian Constitution and its proactive
involvement through the mechanism of judicial
activism.

In a constitutional democracy like India, the
judiciary performs more than a dispute-resolution
function; it acts as the guardian of the Constitution
and a catalyst for social change. This study seeks to

2 Verma, S. (2018). "Democracy and the Role of
Judiciary in India." International Journal of Law and
Policy Review, 7(2), 45-57

13 Garin, A. (2021). "Transforming Rights Through the
Judiciary: A New Era of Constitutionalism in India." Law
& Society Review of India, 13(1), 102-119
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understand how judicial interpretation has
influenced constitutional development and how
judicial activism has extended the reach of justice to
marginalized and underrepresented groups.

The primary objective is to examine the legal, social,
and political dimensions of judicial intervention in
constitutional matters. The study aims to assess the
extent to which the judiciary has preserved
constitutional values—such as liberty, equality,
secularism, and democratic governance—while also
addressing whether such interventions have
occasionally led to judicial overreach or a
transgression of the doctrine of separation of
powers.

Furthermore, this study evaluates key constitutional
doctrines and judicial precedents that have shaped
the framework of Indian governance, such as the
basic structure doctrine, expansive interpretations of
fundamental rights, and judicial-led guidelines in the
absence of legislation. It will also consider the
implications of these decisions for institutional
integrity, democratic accountability, and public
trust.

The scope of the study encompasses:

e The historical development
philosophical basis of
interpretation in India.

e An analysis of landmark constitutional
cases that demonstrate the judiciary’s
interpretative authority.

e The emergence, evolution, and boundaries
of judicial activism, particularly in Public
Interest Litigations (PILS).

e Comparative perspectives with other
constitutional democracies to assess global
parallels and divergences.

e The tension between judicial activism and
judicial restraint, and its impact on
democratic institutions.

This study does not aim to provide a doctrinal
critique of every judicial decision, nor does it cover
the entire jurisprudence of the Indian judiciary.
Instead, it focuses on significant rulings, themes, and
theoretical underpinnings that exemplify the
judiciary’s influence on constitutional interpretation
and socio-legal reform.

Research Questions

1. How has the Indian judiciary interpreted
and shaped the constitutional framework
since independence?

and
judicial
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2. What role has judicial activism EOIER
played in expanding the
fundamental rights in India?

3. To what extent does judicial activism
influence the balance of power among the
three branches of government?

4. How have landmark judgments contributed

scope of

to the evolution of constitutional
jurisprudence in India?

5. What are the legal and institutional
limitations of judicial activism in a

constitutional democracy?
Research Objectives
1. To analyze the interpretative role of the
Indian judiciary in the constitutional
framework.
2. To examine the development and
implications of judicial activism in India.
3. To identify and study landmark Supreme
Court judgments that reflect judicial
intervention.
4. To assess the impact of judicial decisions
on the doctrine of separation of powers.
5. To explore the challenges and criticisms
associated with judicial activism.
Constitutional Position of the Indian Judiciary
The Indian judiciary occupies a central and
autonomous position within the constitutional
framework, established as a separate and
independent organ of the State under the doctrine of
separation of powers. The Constitution of India,
through various provisions, confers upon the
judiciary a distinct status to interpret laws,
adjudicate disputes, and safeguard fundamental
rights. Unlike other organs of government that
operate within political and electoral constraints, the
judiciary is insulated from direct public or
legislative control, thereby ensuring impartiality and
continuity in the application of constitutional
principles.
Articles 124 to 147 of the Constitution deal with the
establishment, jurisdiction, powers, and
composition of the Supreme Court of India, while
Articles 214 to 231 outlines the structure and
functioning of the High Courts.
These provisions ensure a well-defined hierarchical
judicial system, with the Supreme Court at its apex,
functioning as the final interpreter of the
Constitution.  The judiciary also includes
subordinate courts established under state laws,
forming an integrated and unified judicial structure.

https://unijisedu.com/
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The Supreme Court is described as the guardian of
the Constitution and the protector of fundamental
rights under Article 32, which grants every citizen
the right to constitutional remedies.

This elevates the Court from being a mere appellate
authority to a constitutional authority empowered to
examine the legality of executive and legislative
actions. Similarly, Article 226 empowers the High
Courts to issue writs for the enforcement of rights,
making them key players in the federal judicial
system.

The constitutional design envisions the judiciary not
just as an arbitrator in legal disputes but also as a
custodian of constitutional governance. The
incorporation of judicial review—a power implied
under Articles 13, 32, and 226—qgrants court the
authority to invalidate laws and executive actions
that violate the Constitution. This power plays a
pivotal role in maintaining the supremacy of the
Constitution and protecting the democratic fabric of
the nation.

Moreover, judicial independence is secured through
institutional mechanisms such as security of tenure,
fixed salaries charged on the Consolidated Fund of
India (Article 125), and removal procedures
governed by a rigorous impeachment process under
Avrticle 124(4). The judiciary is thus constitutionally
empowered to function without fear or favor,
ensuring its decisions are free from political
interference. While the Constitution does not
explicitly use the term "separation of powers," its
structural provisions and jurisprudential
interpretations have firmly entrenched this doctrine.
The judiciary, therefore, plays a critical balancing
role by restraining excesses of the legislature and
executive,  while  simultaneously  upholding
democratic accountability and constitutional order.

Role  of  Judiciary in Constitutional
Interpretation

In a constitutional democracy, the judiciary plays a
vital interpretative role by defining the scope,
meaning, and applicability of constitutional
provisions. The Indian judiciary, in particular,
serves as the final interpreter of the Constitution,
ensuring its relevance in changing socio-political
contexts.

14 Bakshi, P.M. (2019). The Constitution of India.
Universal Law Publishing

15 Mehta, P.B. (2020). “Constitutional Morality and the
Indian Judiciary,” India Forum Journal, 3(2), 15-28
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Constitutional interpretation is not EOIER
merely a mechanical exercise; it involves a creative
and purposive process by which the judiciary
breathes life into the document, adapting its
provisions to contemporary realities without altering
its foundational values.

The need for judicial interpretation arises due to the
open-textured nature of the Constitution. Provisions
such as “reasonable restrictions,” “equality before
law,” and “due process” are inherently broad and
require judicial clarification to be meaningfully
applied.

The judiciary bridges the gap between abstract
constitutional  principles and concrete legal
application,  thereby  shaping  constitutional
governance and public policy (Bakshi, 2019). In
India, this interpretative role has expanded over time
through the judiciary’s innovative doctrines and
evolving jurisprudence.

One notable method is the doctrine of harmonious
construction, where courts interpret potentially
conflicting provisions in a way that gives effect to
all of them. The principle of constitutional morality,
emerging in recent rulings, allows judges to align
legal interpretation with the core ethical values
enshrined in the Preamble, such as justice, liberty,
equality, and fraternity (Mehta, 2020)'. The
judiciary also performs the function of constructive
interpretation, especially when legislation is silent or
ambiguous.

For instance, in cases dealing with digital privacy,
environmental rights, or gender justice, courts have
interpreted Articles 14, 19, and 21 expansively,
ensuring that the Constitution evolves with society.
This interpretative dynamism has made the Indian
Constitution a living document rather than a static
charter.

Further, the judiciary distinguishes between
originalism (interpreting the Constitution based on
the framers’ intent) and progressivism (interpreting
it in light of present-day needs). While the former
approach ensures stability and continuity, the latter
has enabled the judiciary to bring about
transformative justice. This balance allows the
courts to preserve constitutional identity while
promoting social progress (Choudhry, 2013)%°.

16 Choudhry, S. (2013). The Migration of Constitutional
Ideas. Cambridge University Press
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Through interpretation, the judiciary has clarified
doctrines such as secularism, federalism, and basic
structure, shaping the Indian political landscape and
strengthening democratic accountability.
Importantly, this role also guards against
majoritarianism by ensuring that minority rights and
institutional safeguards are upheld, even in the face
of popular sentiment.

The judiciary’s role in constitutional interpretation
is central to maintaining the integrity, dynamism,
and adaptability of the Indian constitutional
framework. It allows for the Constitution to serve
both as a foundational legal document and a moral
guidepost for governance in a pluralistic society.
Judicial Activism: Concept and Evolution
Judicial activism refers to the proactive role played
by the judiciary in safeguarding rights, delivering
social justice, and addressing legislative or
executive inaction through expansive interpretation
of constitutional provisions. It goes beyond the
traditional function of adjudication and enters the
domain of judicial innovation, where courts not only
interpret the law but also fill legal and policy voids
in the interest of justice. Unlike judicial restraint—
which emphasizes minimal interference—judicial
activism encourages a more participatory and
dynamic role for the judiciary in democratic
governance (Mitra, 2017)*7.

The concept of judicial activism is rooted in the idea
that courts can act as agents of social transformation,
particularly in societies where structural inequalities
and institutional inefficiencies hinder the realization
of constitutional promises. It is especially relevant in
countries like India, where large segments of the
population remain marginalized, and access to
justice is uneven. Judicial activism, thus, becomes a
tool for democratizing access to rights and
enhancing state accountability. In the Indian context,
the evolution of judicial activism can be traced back
to the post-Emergency period in the late 1970s.
During this time, the judiciary, which had previously
been criticized for its passive stance, began to assert
its independence more robustly. The development of
Public Interest Litigation (PIL) marked a turning
point, allowing any individual or organization to
approach the court on behalf of those whose rights

17 Mitra, S.K. (2017). Politics in India: Structure, Process
and Policy. Routledge India

18 Bhuwania, A. (2016). Courting the People: Public
Interest Litigation in Post-Emergency India. Cambridge
University Press
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had been violated but who lacked the EORNIER
means to seek legal redress themselves (Bhuwania,
2016)%8.

Early instances of judicial activism included
landmark cases addressing bonded labor, custodial
deaths, environmental degradation, and the rights of
slum dwellers. Over time, the judiciary expanded its
reach into areas such as electoral reforms,
educational policy, and even environmental
governance, issuing binding guidelines in the
absence of comprehensive legislation. Through such
interventions, the courts often acted as a substitute
for legislative or executive action, thereby
reinforcing public faith in the judiciary as a forum
for responsive governance. However, judicial
activism has also evolved alongside critiques of
judicial overreach, particularly when courts appear
to assume functions that fall squarely within the
domains of the legislature or executive. This tension
raises questions about the appropriate limits of
judicial power in a constitutional democracy.
Nonetheless, defenders of judicial activism argue
that in a context of weak political will or
administrative apathy, such interventions are not
only justified but necessary to preserve
constitutional integrity and social justice (Menon,
2021)%.

In recent years, the scope of judicial activism has
continued to expand, particularly with respect to
emerging issues like climate justice, gender identity
rights, digital privacy, and electoral transparency.
The Indian judiciary has increasingly relied on
principles of constitutional morality, international
human rights norms, and transformative
constitutionalism  to  support its  activist
jurisprudence, reflecting a shift from purely legal
reasoning to value-based interpretation.

In essence, judicial activism in India has evolved
from a mechanism for redressal of fundamental
rights violations to a broader tool for constitutional
governance and democratic deepening. While it
must be exercised with caution and respect for
institutional boundaries, its role in shaping modern
Indian constitutionalism remains both significant
and enduring.

Analysis of Key Judicial Activism Cases

19 Menon, N. (2021). "Judicial Activism and Its
Discontents: Rethinking the Role of Courts in a
Constitutional Democracy.” Journal of Indian Public
Law, 8(1), 33-49
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Judicial activism in India has developed through a
series of landmark judgments that reflect the
Supreme Court’s proactive engagement with
constitutional principles, especially in matters
concerning public welfare, rights protection, and
policy lacunae. The following cases represent
milestones in the development of an activist
judiciary, each showcasing how courts have
extended their interpretative jurisdiction to uphold
justice beyond statutory limitations.

1. Olga Tellis v. Bombay Municipal Corporation
(1985)

In this case, the Court ruled that the right to
livelihood is an integral part of the right to life under
Article 21. The petitioners, pavement dwellers in
Mumbai, challenged their eviction on the grounds
that it would violate their basic right to live. The
Court, through judicial interpretation, expanded the
scope of Article 21 to include socio-economic
dimensions of life, marking a pivotal moment in
rights-based activism (Deshpande, 2012)%.

2. M.C. Mehta v. Union of India (1986 onwards)
Through a series of petitions filed by environmental
activist M.C. Mehta, the Supreme Court intervened
in issues ranging from industrial pollution (e.g., the
Oleum Gas Leak case) to river conservation (Ganga
pollution case). The Court’s active role in directing
environmental reforms, issuing guidelines, and
monitoring compliance exemplified the rise of green
jurisprudence and set a precedent for continuing
mandamus in PILs (Rajamani, 2007)%.

3. Vishaka v. State of Rajasthan (1997)

In the absence of specific legislation on sexual
harassment at the workplace, the Supreme Court
formulated the Vishaka Guidelines using
international human rights conventions (CEDAW)
and constitutional provisions. This was a classic case
of judicial legislation, where the Court stepped into
the legislative vacuum to ensure protection and
dignity for women, a move widely applauded as
judicial activism aimed at gender justice (Basu,
2021)%,

20 Deshpande, S. (2012). Rights in Context: The Right to
Livelihood in India. Economic & Political Weekly, 47(5),
23-26

2l Rajamani, L. (2007). Public Interest Environmental
Litigation in India: Exploring Issues of Access,
Participation, Equity, Effectiveness and Sustainability.
Journal of Environmental Law, 19(3), 293-321
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4. Prakash Singh v. Union of India
(2006)
In this case, the Supreme Court directed

comprehensive police reforms to ensure autonomy
and accountability in law enforcement agencies.
Citing systemic failures and political interference,
the Court issued a set of binding directives, such as
the establishment of a Police Complaints Authority
and fixed tenure for key officers. This demonstrated
the judiciary’s role in enforcing good governance
practices through constitutional directives (Jacob,
2008)%,

5. Navtej Singh Johar v. Union of India (2018)

In this historic verdict, the Supreme Court read
down Section 377 of the Indian Penal Code,
decriminalizing consensual homosexual
relationships among adults. The Court based its
decision on evolving notions of dignity, autonomy,
and constitutional morality under Articles 14, 15,
and 21. This judgment was a culmination of judicial
activism in support of LGBTQ+ rights and
demonstrated the power of the judiciary in reshaping
societal norms through legal interpretation (Narrain,
2020)%4,

Criticism and Challenges

While judicial activism has played a transformative

role in advancing justice and reinforcing
constitutional governance in India, it has not been
without  criticism.  Scholars,  jurists, and

policymakers have expressed concerns over the
expanding role of the judiciary, particularly in areas
traditionally reserved for the legislative and
executive branches. These criticisms center on
issues of judicial overreach, democratic legitimacy,
institutional accountability, and the structural
limitations of the judiciary itself.

1. Judicial Overreach and Separation of Powers
A primary concern is that judicial activism often
crosses into the domain of judicial overreach,
wherein courts are perceived to make or enforce
policies instead of interpreting law. This is
considered a violation of the doctrine of separation
of powers—a cornerstone of constitutional

2 Basu, T. (2021). Gender Justice and the Indian
Judiciary: A Study of the Vishaka Case. Indian Law
Review, 5(2), 178-192

2 Jacob, N. (2008). Reforming the Police in India:
Judicial Directions and Institutional Change. Indian
Journal of Public Administration, 54(4), 745-758

24 Narrain, A. (2020). Queer Constitutionalism and the
Navtej Singh Johar Case. NUJS Law Review, 13(1), 45—
67
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democracy. Instances where courts have issued
elaborate policy directives (such as in educational
reservations or environmental governance) raise
questions about whether the judiciary is equipped
with the institutional competence or democratic
mandate to frame such policies.

2. Erosion of Legislative and Executive Authority
Frequent judicial interventions in matters such as
administrative appointments, environmental
regulation, and even religious practices have
sparked criticism that the judiciary is undermining
the autonomy of the legislature and executive.
Critics argue that while judicial activism may offer
short-term solutions to governance failures, it
creates long-term distortions in institutional balance
and can lead to policy uncertainty, especially when
judicial directives override expert or legislative
consultations (Roy & Ghosh, 2019)%.

3. Lack of Institutional Accountability

Unlike elected representatives or executive officials,
judges are not directly accountable to the public.
This raises concerns when courts impose sweeping
mandates that affect public spending or civil
liberties. Since judicial activism is not bound by
electoral feedback, there is limited scope for
corrective mechanisms if activist judgments result in
unintended consequences or public discontent
(Bhatia, 2020)%. Moreover, excessive reliance on
PILs can lead to case overload, procedural laxity,
and prioritization of public sentiment over legal
consistency.

4. Inconsistency and Subjectivity

Another challenge lies in the subjective nature of
activist jurisprudence, where outcomes often depend
on the ideological inclinations of individual judges.
There is no standard definition or boundary for
judicial activism, which makes its application
inconsistent. Courts may entertain or dismiss PILs
selectively, leading to perceptions of bias or
unpredictability. This subjectivity can dilute the
objectivity and legal rigor expected from
constitutional adjudication (Sarkar, 2022)?".

5. Implementation Deficit

Even when activist judgments are progressive and
well-intentioned, their implementation often
remains weak or delayed. The judiciary lacks an

% Roy, A., & Ghosh, S. (2019). Checks and Balances:
Rethinking Judicial Activism in India. Indian Journal of
Political Science, 80(3), 411-424.

% Bhatia, G. (2020). The Transformative Constitution: A
Radical Biography in Nine Acts. HarperCollins India.
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executive arm to enforce its directions oA
effectively, which results in a gap between legal
pronouncements and ground-level outcomes. For
example, many guidelines issued under PILs—such
as those related to police reforms or environmental
clean-ups—have remained partially implemented
due to lack of political will or administrative
resistance.

CONTEMPORARY TRENDS

In recent years, judicial activism in India has
witnessed a dynamic evolution, influenced by
changing societal needs, political complexities, and
advancements in technology and human rights
discourse.

While the foundational ethos of judicial activism
remains the protection of constitutional values and
civil liberties, contemporary trends reveal an
increasingly expansive role of the judiciary in
policy-sensitive, technology-driven, and rights-
based governance. These trends demonstrate the
judiciary’s continued relevance in addressing novel
legal questions and democratic challenges.

1. Digital Rights and Data Privacy

One of the most significant recent developments has
been the judiciary’s engagement with issues arising
from technological advancements. In Justice K.S.
Puttaswamy v. Union of India (2017), the Supreme
Court recognized the right to privacy as a
fundamental right under Article 21, thereby
expanding the scope of constitutional protection in
the digital age. This judgment marked a pivotal shift,
as the Court addressed concerns about state
surveillance, data protection, and individual
autonomy in the context of Aadhaar and other digital
systems.

2. Environmental and Climate Justice
Contemporary judicial activism has taken a more
assertive approach in matters related to climate
change, environmental degradation, and sustainable
development. Courts have invoked the “public trust
doctrine” and the “precautionary principle” to hold
governments accountable for environmental
mismanagement. In recent rulings, courts have
addressed issues such as deforestation, illegal
mining, air quality, and urban planning—often

27 Sarkar, R. (2022). "Between Restraint and Overreach:
A Critical Appraisal of Judicial Activism." Constitutional
Law Journal of India, 14(2), 88-102
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directing policy reforms, setting timelines, and
monitoring compliance.

3. Electoral Accountability and Democratic
Reforms

The judiciary has played a proactive role in ensuring
free and fair elections, especially by enforcing
transparency in political funding and candidate
disclosures. Recent judgments have mandated the
declaration of criminal antecedents by electoral
candidates and questioned the misuse of public
office for political propaganda. These interventions
reflect the judiciary's commitment to clean
governance and ethical political conduct (Chopra,
2022)%,

4. Gender and ldentity Rights

A major trend in judicial activism is the progressive
recognition of gender identity, sexual orientation,
and reproductive autonomy. In addition to
decriminalizing homosexuality (Navtej Singh Johar
v. Union of India, 2018), the courts have upheld the
rights of transgender persons and acknowledged the
importance of gender equality in public and private
spheres.

Judicial directions concerning menstrual health in
schools, reproductive rights of women, and gender
sensitization underscore a trend toward inclusive
constitutionalism (Kaushik, 2023)2°.

5. Institutional Accountability and Governance

In the wake of governance failures, courts have
increasingly intervened to ensure administrative
efficiency and institutional reform. This includes
interventions in vaccine policy during the COVID-
19 pandemic, allocation of oxygen supplies, and
regulation of health infrastructure. Such activism
has often been praised for protecting public health
but has also reignited debates about the limits of
judicial power in emergency governance.

6. Judicial Use of Technology and Virtual Courts
A more recent and structural trend is the judiciary’s
own adoption of digital platforms for justice

28 Chopra, A. (2022). "Judicial Directions on Electoral
Integrity in India." Election Law Review, 5(2), 101-116
29 Kaushik, N. (2023). "Gender Justice and Identity Rights
in Indian Courts: A Review of Recent Jurisprudence."
South Asia Legal Studies, 14(1), 33-49

delivery. In response to the pandemic, EOIER
the Indian judicial system rapidly transitioned to
virtual courtrooms, e-filing systems, and online
hearings. This digital transformation not only
reflects judicial adaptability but also raises new
questions regarding access, transparency, and the
digital divide in justice systems (Prasad, 2022)%.
CONCLUSION

The judiciary in India holds a unique and powerful
position within the constitutional framework, not
merely as an interpreter of laws but as a dynamic
institution entrusted with safeguarding the
foundational ideals of justice, liberty, equality, and
dignity.

Through its evolving jurisprudence and proactive
stance, the Indian judiciary has continuously
redefined the contours of constitutional governance,
often stepping in where other organs have faltered.
Judicial activism, while born out of necessity, has
transformed the courts into instruments of social
reform, legal innovation, and democratic
accountability.

However, the increasing breadth of judicial
intervention also calls for introspection. The balance
between activism and restraint must be delicately
maintained to uphold institutional credibility and
respect the doctrine of separation of powers. As
society continues to grapple with complex
challenges—ranging from digital privacy and
climate change to gender equity and administrative
transparency—the  judiciary’s role as a
constitutional sentinel becomes even more vital. In
sum, the judiciary’s interpretative authority and its
activist legacy have not only preserved the integrity
of the Constitution but have also fostered a
responsive legal system committed to inclusive
justice. Going forward, a judicious blend of
constitutional fidelity, progressive reasoning, and
institutional restraint will be essential to sustain
public trust and democratic balance.
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